~

\  d PP 0 e -
/\ T4 ua,cm,%{fw:ezz

International Air Transport Association
Washington Office Montreal / Geneva

August 17, 1995

Mr. Don Homn S =95 232D — 7

Assistant General Counsel D ¢
for International Law

U.S. Department of Transportation

400 Seventh Street, S.W.

Room 10105

Washington, D.C. 20590

Re: IATA Conference on Aidine Liability. Dkt. 49152

Dear Mr. Horn:

With reference to DOT order 95-7-15 issued 12 July 1995, IATA is pleased to file
with the Department a report of the Airline Liability Conference Joint Working Group’s
Second Meeting held in Washington, D.C., 7-8 August 1995.

The Report of this Washington meeting, attached together with its three Annexes,
serves as an accurate summary of the discussions.

Should any additional information be required by the Department, IATA is prepared
to provide it as expeditiously as possible.

Sincerely,

il Y ) ez
David M. O’Connor
Regional Director, US

cc. Mr. Lome Clark, General Counsel, IATA

A0 ¢

1001 Pennsylvania Avenue, N.W. . Suite 265
Washington, D.C. 20004-2505

(202) 624-2977
Fax: (202) 347-2366



Report on Airline Liability Conference (ALC)
Joint Working Group Meeting
Washington, D.C., 7-8 August 1995

Following up the Joint Working Group meeting which took place in London 25-26
July, the Group reconvened in Washington 7-8 August 1995.

Background

At the London meeting, the Joint Working Group had accepted that, taking into
account inflationary impact on Warsaw/Hague/Montreal Agreement limits and the
demands of governments, the proposed intercarrier agreement should increase
limits world-wide to no less than SDR 250,000 tentatively agreed at the
Washington Conference in June. Accordingly, there was substantial discussion on
how medium and small sized carriers could be persuaded to support and
implement increased limits, and the most effective means of instituting unlimited
liability for US ticketed passengers. The meeting had mainly focused on:

. additional cost of higher limits, especially to medium and small size
airlines;
whether unlimited liability would cost substantially more than
SDR 250,000;

how insurance costs of smaller carriers might be subsidized by the
larger airlines;

the viability of securing “pooled” insurance coverage;

the advantages and defects of a Supplemental Compensation Plan
(SCP) for the US;

whether the Japanese Initiative could be modified so as to be more
widely acceptable;

the time frame for giving effect to a new liability regime; and

the need to meet the concerns of the EU for coverage to SDR 500,000.

Taking into account the views of the insurance industry representatives at the
London meeting, it was concluded that, despite its attractiveness to the US
authorities and some carriers, the SCP solution was too unwieldy and expensive,
and, without Montreal Protocol 3, a risk-prone solution. A simpler, insurance-
based approach, possibly passenger funded, was then explored with respect to
unlimited liability above SDR 250,000. But this too was put aside on the advice of
insurance brokers that “splitting” the unitary coverage of most carriers’s current
individual policies into two parts, the first part insured individually, and the
second, (coverage above SDR 250,000) insured jointly, would likely prove more
expensive for carriers.



The question of unlimited liability to cover all passengers travelling to, from and
through the US was specifically reserved for further discussion. In addition, the
participants agreed that the extent of carriers’ willingness to waive the
Warsaw/Hague defences needed to be carefully examined.

The Washington Meeting

The 7-8 August session of the Joint Working Group was attended by 10 airlines,
two Regional Associations (ATA and AITAL), and observers from the US
government and the European Commission. The list of participants is attached at
Annex 1, the Agenda at Annex 2, and the meeting documentation at Annex 3.

The Joint Working Group examined in depth the possibility of developing a
uniform world-wide system, to be put into effect by revised conditions of carriage
and applicable tariffs pursuant to a new intercarrier agreement which would inter
alia replace the 1966 Montreal Agreement. As a result of extensive discussion, the
airline participants expressed a willingness to recommend “unspecified limits” (i.e.,
“unlimited liability”) as the most realistic, least complicated and overall most cost
effective approach, provided the measure of compensation payable would be based
on the law of the domicile of the passenger, and that the Warsaw Convention
System defences are retained.

At the conclusion of the meeting, it was agreed to recommend the elaboration of
the new solution founded on a Washington Intercarrier Agreement. The proposed
package would embrace:

¢ one universal approach in place of the projected two-tier regime
contemplated at the Washington ALC session and at the London
Joint Working Group meeting (it was noted that this would eliminate
the need to address the specific concerns of the US, the EU, Australia
and Japan through “add on” or separate mechanisms);

L 4 “unspecified limits” for full recoverable compensatory damages, with
no fixed numerical limit as in Warsaw/Hague/Montreal Agreement
limits; this would avoid -

setting a baseline for negotiations and a “target” for
compensation;

extensive litigation directed to breaking limits under the
“wilful misconduct” provision;

the need for periodic increases to limits to account for inflation;



4 a precondition that compensation would be paid in accordance with
the law of the domicile of the passenger;

¢ no waiver by carriers of their defences under Warsaw/Hague (it was
however acknowledged that they may be waived in whole or in part,
either voluntarily or as required by government);

L4 “up front” payments to victims or their dependents determined by
individual airlines, guided by their practices, local law and custom,;

L4 securing of widespread implementation of the Agreement by means of
signatories encouraging other carriers’ accession or at least
application of its provisions for successive carriage;

¢ the new Agreement to be effective upon receipt of requisite
governmental approval or 1 November 1996 i.e., within one year of
the 1995 IATA Annual General Meeting (AGM), whichever is later
(this would take into account the need to provide time for the
amendment of liability insurance coverage on carriers’ respective
insurance renewal dates);

2 termination of the 1966 Montreal Agreement (which covers only
carriage to, from or through the US).

As articulated in the discussion, the key reasons for the Joint Working Group
recommending the adoption of a universal “unspecified liability” approach are:

any specified limit will -

0 inevitably become a target for claims;

0 need to be regularly updated for inflation:

V require a “second tier” mechanism for the US (and elsewhere)

creating implementation and harmonization difficulties.

0 continue to attract litigation to avoid its effectiveness.
unspecified liabilitv will -

% restore the “universality” of the Warsaw limit system,;

0 promote and facilitate negotiated, as opposed to court-imposed,

settlements in each jurisdiction in accordance with local
considerations and levels of damages;

0 lead to insurance premium levels eventually reflecting actual
damages paid out, rather than hypothetical concepts of risk.



The members of the Group also considered that insurance costs related to this new
approach could be mitigated since:

* airlines already generally face the risk of current Warsaw/Hague/
Montreal Agreement/limits being broken, especially in the US, and
must insure against this risk;

the precondition that the measure of compensatory damages will be
based on the law of the domicile of the passenger should create a
more predictable environment and encourage the early settlement of
claims:

experts in the aviation insurance markets have indicated that
unspecified limits would be less costly over the long term than a
series of increasing numerical limits.

The IATA Secretariat is currently elaborating the draft text of the Washington
Agreement for circulation to airlines by 31 August as instructed by the Airline
Liability Conference session, and subsequent submission to the IATA AGM in
October 1995. The Secretariat will also use appropriate opportunities to promote
widespread support for the “package” as developed, so that it can be adopted and
secure the requisite governmental approvals within the envisaged time frame.

8/17/95-[1179212]



Airline Liability Conference Joint Working Group

Attendance List

Washington, DC. 7-8 August 1995

ANNEX 1

Lorne S. Clark

IATA

(Chairman)

Cameron DesBois

Air Canada

Anthony Mercer

Air New Zealand

Anne McNamara

American Airlines

Eduardo Dueri Avianca

Ken Walder British Airways
Caroline Boone British Airways
Philip Bass Cathay Pacific
Gerald Mayo Delta Airlines
John Parkerson Delta Airlines
Sherif Hussein Egyptair

Adel Elshamy Egyptair
Koiche Abe Japan Airlines
Tomoo Abe Japan Airlines

George Tompkins, Jr

Japan Airlines

Leslie Mooyaart KLM
Ana De Montenearo TACA
Observers

Robert Papkin AlTAL
Robert Warren ATA
James Landry ATA

Anna Colucci

European Commission

Peter Schwartzkopf

U.S. DoT

Jennifer Richter

U.S. Department of State

Outside Counsel

Bert Rein Weiley, Rein, & Fielding
Warren Dean Dyer, Ellis, Joseph & Mills
Pat Snyder Dyer, Ellis, Joseph & Mills

Secretariat

David O’Connor

IATA Washington

Marla Weinstein

IATA Montreal
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ANNEX 2

AGENDA

ALC Joint Working Group
Washington DC, 7-8 August 1995

1 Report on London Session
2. Scenario Paper
3. U.S. Carriersto Report on Discussions with DOT
4. Unlimited Liability: U.S. Service; Discussion on:
@) Pooled Insurance Option
(i) Supplemental Compensation Plan

(iii)  Modified Inter-Carrier Agreement Approach

5. Discussion of “To, Through and From U.S.”
6. Warsaw Convention System Defences:
(1) SDR 250,000

(i) Unlimited (for U.S.)

7. If Pooled Insurance being considered, Initial Period of Time for this
Approach
8. EU Commission position

9. Follow-Up Drafting

10. Report to DOT

a\acwg.doc



ANNEX 3

ALC JOINT WORKING GROUP
Washington DC, 7-8 August 1995

Documentation

Report of IATA Airline Liability Conference Joint Working Group WP 1
Meeting - London 25-26 July 1995 (without annexes)

Scenario Paper for Washington Meeting WP2
Submission by Affretair WP 3
Submission by Ethiopian Airways WP4
Submission by Kenya Airways WPS5
Submission by Saudia WP6
Modified Intercarrier Agreement Approach - 26 July 1995 WP7
A Private Memorandum for IATA - Harold Caplan WP 8
Draft Information Paper on the Expeditious Settlement of Airline WP 9

Passenger Claims - Mark Franklin

Submission by Air Algérie WP 10
Submission by Air Madagascar WP 11
Submission by AACO WP 12
Submission by Virgin Atlantic Airways WP 13

Statement by European Commission (8 August 1995) WP 14



ALC-WG
WP 1

Report of TATA Airline Liability Conference Joint Working Group Meeting
London 25-26 July 1395

Tn accordance with the decisions of the Airline Liability Conference Session held in
Washington DC 19-23 June, two Working Groups were established on:

a) the cost impact on airlines of the recommended enhanced liability package; and
h) appropriate and effective means to secure complete compensation for passengers
where circumstances require.

A meeting of the Working Groups was convened in London 25-26 July, attended by
representatives of 10 airlines, the European Union and the ATA, as well as 3 insurance
brokerage houses (for part of the meeting). The list of participants is set out in Annex 1.

The Members of the Working Groups decided that, due to the significant inter

relat ionship between the subject matters of the two Groups and their common interest in
both Working Group mandates, the two bodies should meet jointly. It was also agreed
that the Airline Liability Conference Chairman, Lorne S. Clark, General Counsel and
Corporate Secretary of TATA, should chair the Joint Working Group meeting.

The meeting Agenda is at Annex 2, and the Working Group Documents at” Annex 3.

The Joint Working Group reaffirmed the overriding need to preserve the Warsaw
Convenlion System and to work to help ensure that all existing Parties to the Warsaw
treatics remain within the System.

Reacting to a request to review the possibility of adopting a limit lower than the

SDR 250,000 tentatively agreed at Washington, the Joint Working Group generally
accepted that, taking into account inflationary impact on Warsaw/Hague/Montreal
Agreement limits and the demands of governments, the proposed intercarrier agreement
should increase limits world-wide to no less than that amount. The non-US airline
representatives present reaffirmed their opposition to ensuring unlimited liability
coverage for US citizens and permanent residents travelling by air on services operated
solely between points outside the US.

Much of the meeting was directed to exploring how medium and small sized carriers
could be persunaded to support and implement increased liability limits, and the most
effective means of providing for unlimited liability for US ticketed passengers.

Discussion mainly centred on:

a) additional cost of higher limits, especially to medium and small sized airlines

b) whether unlimited liability would in fact cost more than an increase to SDR 250,000
¢) how insurance costs of smaller carriers might be subsidised by the larger airlines

d) the viability of securing “pooled” insurance coverage

ALC-WG LON Report(02/08/95
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€) the advantages and defects of a Supplemental Compensation Plan (SCP) for the US

f) whether the Japanese Thnitiative could be modified to make it more generally acceptable
g) the time frame for giving effect to a new liability regime, and

h) the need to meet the concerns of the EU for coverage up to SDR 500,000.

As a result of a question and answer period with the insurance industry representatives
and vigorous debate among Members of the Joint Working Group, it was noted that,
despite potential support on the part of the US authorities and certain carriers for an SCP,
some carriers expressed continning reservations 1o the Plan approach Tn their view, it was
legally and administratively complicated, and potentially more expensive than other
alternatives. Accordingly, participants turned to consideration of a simpler, insurance-
based solution, possibly passenger funded, for unlimited liability above SDR 250,000, the
elements of which could include:

¢ a world-wide minimum SDR 250,000 liability limit effected by conditions of carriage
and applicable tariffs

¢ for the US (and possibly applicable elsewhere as conditions or requirements may
dictate), unlimited linhility through individual insurance or a “pooled” policy
negotiated on behalf of carriers, with a deductible of SDR 250,000 to be covered by
individual airline policies

¢ “pooled’ coverage to be set out in individual policies taken out by each participating
carrier, common rated on a per capita basis (e.g. USD 2.00-3.00 per passenger).

The question of unlimited liability to cover all passengers travelling to, from and through
the US was reserved for Nurther discussion. (Tt was noted that this could actually go a
long way lo meeting the cicsirc of the US authorities to provide full protection in relation
to rickets purchased by US nationals and permanent residents abroad.) Tn addition, the
Joint Working Group underlined that the extent of carriers’ willingness to waive the
Warsaw/Hague defences needed to be carefully examined.

Towards the end of the meeting, taking into account comments from the insurance
brokers, some Working Group Members expressed reservations on -

=> the acceptability of the principle of providing unlimited liability under what would
be a “no fault regime”, and
= the possible adverse cost consequences to particular airlines of seeking “pooled”

coverage for beyond SDR 250, 000 and thus “splitting” the current unitary
insurance policy coverage of carriers.

The Joint Working Group agreed to reconvene in Washington 7-8 August to continue its
deliberations and t-o try to finniise it-s recommendations. Meanwhile, the Secretariat
undertook to make further enquiries concerning the relevant insurance issues and the US
carriers are informing DOT on the details of the London meeting and the elements of
what could be included in an eventual package.

ALLC-WG Report 01



ALC-WG
WP 2

AIRLINE LIABILITY CONFERENCE JOINT WORKING GROUP MEETING
WASHINGTON DC 7-8 AUGUST 1995

TAKING INTO ACCOUNT

o possible additional cost of higher limits, especially to medium and small sized airlines
that unlimited liability may in fact not cost more than an increase to SDR 250,000
potential defects of a Supplemental Compensation Plan (SCP) for the US (administratively
and legally complicated, and expensive)

e cost implications, especially for smaller carriers, of the Japanese Tnilintive

o the need to meet concerns of the EU for coverage up to SDR 500,000.

e opposition to unlimited liability for US nationals on journeys solely outside the US.

GENERALLY AGREED

+ overriding imperative to preserve benefits of Warsaw Convention System
¢ need to ensure all existing Parties to Warsaw treaties remain within the System.
¢ new intercnrrier agreement should increase limits world-wide to SDR 250,000

WILLINGNESS TO CONSIDER

* assistance to medium and small sized carriers to implement increased liability limits (e.g. how
insurance costs of smaller carriers might be subsidised by larger airlines)

* viability of securing “pooled” insurance covcerngc beyond SDR 250,000 for a fixed initial
period, coverage lo bc set out in individual policies of each participating carrier, common
rated on o per capita basis (e.g. USD 2.00-3.00 per passenger).

* acceptable means of providing unlimited liability for ticlcets to, from and through the US

* waiver of Warsaw/Hague defences except contributory negligence up to SDR 250,000

* provision of up front payments

DRAFTING REOUTREMENTS

= form of new intercarrier agreement
=> specific language on waiver of defences and liability for US services
= timeframe for new agreement

FOLLOW UP ACTION

circulation to ALC participants and interested carriers (by 31 August 1995)
submission to TATA Strategy and Policy Committee (SPC) 01 September 1995
review at ATA Law Council (07 September 1995)

discussion in Legal Advisory Group (September- 1995)

submission to IATA Board of Governors (29 October 1995)

approval by IATA Annual General meeting (30-31 October 1995)

O OO S O o
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by the Conference on airline liabilily. However Affretalr 15 an
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in our ituatinn;‘we somptimes carry two staff pax or two

Clianlﬁ/ageniq, but not more than two at any one time. We
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| REFER TQ THE ABOVE AND YOUR FAX 11.07,, PLEAST ACCEPT MY APOLOGHS
FOR THE DELAY IN RLEPLYING BUT I WAS AWAY FROM THE OFFICL LAST

WERK.

IN RESPGNSE TO YOUR VAX, I WOULD COMMENT AS FOLLOWS:
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- DURING .THE CURRENCY OF A POLICY.

POINT 1} OF YOUR rAX - THE CURRENT PASSENGER LIARILITY
COVERAGE WILL HAVE TO BE ENDGRSED TQ NOTE ANY. CHANGE ™
YOUR CUIWRENT STRCIAL CONTRACT LIMIT.  ANY SUCH CHANGE
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D A COPY OF A LETTER TO US REGARDING THE RECENT
WASTINOTON CONFRRIINCE ON 11118 MATTER,

" A COPY OF A RUEPORT ON THE CONFERENCE SESSI0N.
i) A COPY OF A RECENT PRESS ARTICLE ON’ THE SUBJECT.

THE COMERRENCE RAISED QUERTIONS IN PART I1. OF THE REPORT ON THE
CONFERENCE  BUSSION REGARDING  “UP FRONT DPAYMENTS TO MEET
GLAIMANTS NEEDS" (REFER TO (¢} OF PART ¥ AND WHITST THIS 18 NOT
UNRFEASONARLE, ANY . SUCH PAYMENTS SHOUNLD POSSIBLY ONLY BE MADU
ON THE BASIS THAT THESE MONIES ARE NOT THEN 10O BY UTILISED BY TIME
PASSENGER OR THEIR DEPEMDANTE TO FUND FUTURE LEQAL ACTION TO

CONTEST THE 250,000 SDR LIMIT.

I HOPL THAT YOU WILL FIND THIS OF USE BUT 1 YOU REQL'IRP F‘URTHFP
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PETER COX
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Dear |Mr. Olark,

PROPGERD ENHANGED FPAGRENGER LIARILITY LIMIT

We o & rasponding to your raquast | N connection Wi th the above
matt r. Kenya Airways hes held oconsultetions with ite
aviatSOn insurance broksrs and their aavise is that current
CSL should oprove adequate in t hr even with the limits revised
to B8DRs.250,000. As regards estimated increasses | n premiums
wa eppact to recaive brokars' advice before the end Of this
gaek :ggsbe in a pomition te communieate to you befors 3ist
uly .

Yourgsincerely,

c.a. Mr. Aberra Makonnen,
Director Corporate

Induatry Affaire,

African Airlines Association,
AFRAN  Building,

NAIROBI..
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rom JEDSZSV to YULDLXB. Rerouted using SITA on 30JULY95 at 10.25.44

ZCZC 007 300921 JUL 95

0D YULDLXB CPYXXXX KW CAKU KW C KU KWD KU AMVDI R] BAHAYGF BAHDGG-
BAHQTG- BAHDLG- HDBCGEK DXBAI EK DXBBI EK ADECDDY ADEQIDY ALGCZAH
ALGCI AH AMMOJTRI AMMGZRI BEYPSME BEYQITL CASCCAT CASI GAT DAMCDRB
DAMQTRB KRTCZSD SAHCZI'Y SAHQTIY TIPDSLN TUNCPTU TUNXBTU JEDSZSV

. JEDSZSV 300914 BATARJlI JuL,95 XLA 066 300924

ATTN. MR LORNE S. CLARK

SUBJ: SUBM SSI ON BY SV ON BEHALF OF KU/GF/LN/RJ/ME/TL TO WORKI NG
GROUP APPO NTED BY AIRLINE LIABILITY CONF. (ALC) AT WAS

REF TO ALC FINAL REPORT OF THE CONF SESSION 19-23 JUN 95 WHERE A/LS
VWERE INVITED TO SUBMT THEIR VIEWS TO THE WORKING GROUP BY 31 JUL 95
VWE WD LIKE TO OFFER OUR SUBM SSI ON ON BEHALF OF ABV MENTI ONED A/LS
AS UNDER:

1. VWE SUPPORT | ATA'S EFFORT FOR THE PRESERVATI ON AND MNAI NTENANCE OF
THE WARSAW SYSTEM

2. WE AGREE ON THE UPDATING OF THE LIMT OF LIABILITY UNDER ARTICLE
22 OF THE WARSAW CONVENTI ON DUE TO THE | MPACT OF | NFLATI ON AND
GENERAL | NCREASE OF OVERALL STANDARD OF LIVING SINCE 1966.

3. MOST OF THE CARRIERS IN TH'S REG ON BEI NG SMALL/ MEDI UM S| ZED NAY
NOI BE ABLE TO BEAR THE ENHANCED FI NANCI AL BURDEN OF | NCREASED
LIMTS SUGGESTED BY THE ALC AS SUCH WH LE TAKI NG ANY FI NAL
DECISION WTH REGARD TO THE FIXING OF ENHANCED LIMTS OF
LIABILITY | ATA SHOULD NOT BE OBLIVIQUS OF THE ABV REFERRED
SI TUATION OF THE SMALL/ MEDI UM SI ZED CARRI ERS.

4. FOR THE FOREGO NG REASON WE ARE OF THE CONSI DERED OPI NI ON THAT
THE UPDATED LIABILITY LIMT SHOULD NOT EXCEED SDR 100,000 ON THE
BASIS OF STRICT LIABILITY. WE BELIEVE THAT ANY ATTEMPT TO FORCE
HGER LIMT OF LIABILITY AT THIS STAGE COULD RESULT IN SERI QUS
FI NANCl AL PROBLEMS TO THE ABOVE REFERRED CARRI ERS.

5. IN PRINCI PLE WE SUPPCORT SOVE ELEMENT OF UPFRONT PAYMENT TO
CLAI MANTS WTH N THE FRAMEWORK OF A STRICT LIABILITY REG ME
SUBJECT HOWEVER TO THE PECULI AR FI NANCI AL AND OPERATI NG
CONDI TIONS OF THE CONCERNED CARRI ERS.

WTH REF TO YT 172308/JUL95 VWHEREBY WE WERE NOTIFIED OF THE MIG OF

THE WORKI NG GROUP TAKI NG PLACE 25-26JUL AT LON WE WOULD LIKE TO

STATE THAT WE COMMUNI CATED OUR VIEWS 10 AACO TO ELICIT THEIR

SUPPORT/ CONSENSUS WTH A VIEW TO COWUNI CATI NG THE COLLECTI VE STAND

O THE CARRRERS OF TH'S REG ON TO I ATA BUT ONNG TO VERY SHORT

NOTI CE REGARDING THE MIG OF THE WORKING GROUP ALL SUBM SSI ONS

COVPRI SI NG AACO, REG ONAL CARRIERS COULD NOTI' BE COVWMUN CATED TO U

STP WE WOULD APPRECI ATE |IF U URGENTLY UPDATE US ON THE QOUTCOVE OF

THE WORKING GROUPS MIG OF 25-26JUL AT LON G VING US SUFFIC ENT TIME

TO OBJECTI VELY STUDY THEI R PROPGCSALS AND

COMMUNI CATE OUR VIEWPAO NTS ON THEM STP WE HOWEVER RESERVE OUR RI GHT

TO REVIEW OUR PCSITION IN THE LIGAT OF THE OQUTCOVE OF THE TWO

WORKI NG GROUPS | F DEEMED NECESSARY STP

BRGDS SARI | SLAM VI CE PRESIDENT ARAB AND INT'L AFFAIRS (A

<
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MODIFIED INTERCARRIER AGREEMENT APPROACH QIL)C;WG

26 July 1995

NOTE - The following draft Janguage is submitted only to convey the substances of
the goncepts discussed on July 26, 1995 and s not intended to represent definitive
language. Gearge N. Tompkins and Tomoo Abe

Tuly 26, 1995
DRAFY CONDITION OF CONTRACT

In addition to those rights conferred upon passengers by the Convention,
carrier ngrees, Ln accordance with Article 22(1) of the Convention, as io all
international transportation by nir as defined in thu Convention,

1. walimitation on recoverable damages in Article 22( 1) of the Convention
of 250, 000 SDRs, with respect to elaims for the death, wounding or other hadily
injury of apasgenger within the meaning of Article 17 of s Convention;

2. not to avail itself of the defences availabla 1o the earrier under Article 20(1)
of the Convention with respect 1o elalmg for damapes ,within the meaning of Artlcle.
17 of the Convention, up 1o the sum of 250, (00 8DRs ;

OPTION 1-3. with respect ONLY to transportation to, from or through the
United States of America, which is transportation within the meaning of the
Convention, fiot to require the passenger to prove liability of the carrier under Article
25 of the Convention in arder to obtain recoverable damages under the Convention in
excess of the limit of 250, 000 SDRs agreed herein;

OPTION 2-3, With respect ONLY to tranaportation to, from or througls the
United States of America, which istransportation within the meaning of the
Convention, not to invoke the limitalion on recovernble dmmages of 250, 0008SDRs
with respect to claims within the seope of Article 17 of the Conventlon.

PROVIDED ! {OWTEVER that recovernhle damages shall be determined in
accordance With the lnw nf the domicile of tlie passenger applicable to such claims,
with respect to which carrier agrees that the domiciie of the passenger shall he deemed
1o be a place where the contract of transportation has heen made within the menning’

of Article 28 of the Convention.

AND PROVIDED FURTIHER that the defences available to the carrier under
‘Atticle 21 of the Canvention are not waived and remaln available la the carrier.
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ALC-WG
WP 8

A PRIVATE MEMORANDUM FOR IATA

One man’slist of points which ought not
to be overlooked
by
Harold Caplan

Introduction

This brief aide-memoire merely seeks to list some important points which might
be overlooked in current discussions.

Explanations are as brief as possible and can be expanded into full argument if
required. The result is that a bare listing may appear arrogant and didactic. This
is not intentional.

My notes are intended as a good faith contribution to those in IATA, its advisers
and members who are so conscientiously striving to improve passenger
compensation.

The DoT Order 95-2-44, Extended by Order 95-7-15

The origina Order contains severa welcome shifts of policy:

i) no repetition of the intention to denounce the Convention if previous
policy aims are not achieved

i) long-term goals are widened to include “ negotiation and entry into force
of a new Convention meeting all US requirements’” (as an aternative to
Montreal Protocols 3 + 4)

iii) reaffirmation of US policy “that liability Limits should be adequate to
contemporary standards of compensation and that the current regime
needs to be up-dated’

iv) no repetition of demand for a Supplemental Compensation Plan (merely
a request to reflect the basic objectives of Montreal Protocols and SCP)

V) discarding the unilateral imposition of a new regime by the US
Vi) approval of IATA's efforts to modernise “ passenger liability limits’
vii)  authorisation of “discussions directed toward producing a uniform set of

passenger liability limits”
-1-
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A PRIVATE MEMORANDUM

FOR IATA

Perhaps the sentiments contained in the following pages, are
not yet sufficiently fashionable to procure their general
favour; a long habit of not thinking a thing wrong, gives it a
superficial appearance of being right, and raises at first a
formidable outcry in defence of custom. But the tumult soon
subsides. Time makes more converts than reason.

[The opening paragraph of Tom Pain€’s introduction to Common Sense (January
1776) - the pamphlet which inspired independence for the American Colonies]
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However, the “guide-lines’ go far beyond what is reasonably attainable in the
following respects:

a) there is no system of law anywhere on the planet (not even in the US)
which provides unlimited compensation on a strict liability basis for air
travellers (or indeed travellers by any mode of transport). Also it is in
conji’ict with the essential conditions of the Order which refer only to
LIMITS

b) specia rules discriminating in favour of US citizens and residents may,
perhaps, be feasible within domestic legidlation, but are an affront to the
world’'sairlines. [In the European Union “ any discrimination on grounds
of nationality shall be prohibited” - Article 6 of the EC Treaty]

Furthermore the search for “measures of damages consistent with those
available in cases arising in US domestic air transportation” is a recipe for
considerable diversity among 50 different State laws on damages plus
individual variations imposed by Federal Statutes.

The Order 95-7-25 which extends anti-trust immunity until 3 1 Dec 1995 also
contains  significant adjustments of policy in recognition of IATA’s
achievements at the Washington conference. For example:-

Apparently the original Order was not smply aimed at a “uniform set of
passenger liability limits” but was to enable carriers “ to waive the liability
limits of the Warsaw Convention pending the entry into force of
amendments to the Convention, . "

IATA’s achievements in Washington are specifically acknowledged as
indicating “that IATA will be able to formulate agreements that will be
consistent with the [original] guidelines’

As the Washington conference specifically objected to any discrimination by
nationality as announced in the guidelines, and agreed to work on two
completely different methods “to secure complete compensation for passengers’
it is abundantly clear that the original guidelines were hopes and aspirations and
not rigid rules. Indeed the DOT’'s amended preference for a waiver of the
liability limits is a positive hint that IATA should concentrate on developing the
Japanese Initiative rather than the US Supplemental Compensation plan.

“Special Contracts’

One of the most important and helpful shifts in US policy is the intention to
avoid unilateral imposition of a new regime.

-2-
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If this intention is maintained, this means that one of the worst features of the
1966 Montreal Agreement will not be repeated. When that Agreement was made
compulsory for all carriers seeking foreign air carrier permits it was in breach of
the treaty obligations of the US in accordance with the Warsaw Convention and
was also inconsistent with many bilateral air service agreements.

One other error in the Montreal Agreement (and repeated in all known “Special
Contracts’) remains uncorrected and should be avoided if possible. It is an
innocent error introduced by an inaccurate translation into English from the sole
authentic French text of the third sentence of Article 22 (1). Only the English
version contains this error. The French text makes it quite clear that if the carrier
seeks to increase the limit of liability above 250,000 Gold Francs, it is the
PASSENGER who has the right to set the limit with the carrier’s agreement. The
consequence - if the carrier unilaterally sets the higher limit without specific
passenger agreement or choice is that, in common law jurisdictions, the Court
may feel free to set aside the New Limit. Whether this would result in a
reversion to the Convention gold franc limit, or simply no limit must remain
uncertain (see two leading cases at the Appeal level, in which the Court refused
to bind dependants to limiting ticket conditions accepted by the deceased
passengers - Nunan v Southern Railway Co 1 K.B (1924) 223; Jameson’s Minors
v Central South African Railways (1908) South African Law Reports 575 and
also seein re Air Crash in Bali, Indonesia 462 F. Supp 1114).

In a modern context, it is possible that the problems inherent in the French text
can be avoided if, instead of declaring that any New Limit is applied in
accordance with Article 22 (1), the carriers declare that they are giving benefits
IN ADDITION to those contained in the Convention e.g. “notwithstanding the
limit of liability prescribed by Article 22 of the Convention, the carrier hereby
agrees not to contest liability for provable compensatory damages not exceeding
the equivalent of 250,000 SDR in respect of passenger death or injury”. Thisis
also a more straightforward way of incorporating the waiver of Article 20 for
which no mechanism is contained in the Convention.

As IATA members must now contemplate a variety of so-called “special
contracts” and waivers of limits consistent with the Convention - it would seem
wise for each carrier to make it clear in Tariffs and Conditions of Carriage that
its own waiver or limit is strictly confined to passengers carried on its own
services. This should minimise the problems created by Article 30 (1), or those
which may arise under various commercia agreements such as code-sharing.

Finally - a problem which is particularly acute in Europe where, in many
jurisdictions, benefits provided by the State or by private insurers may be taken
into account when computing legal damages, and the providers of such benefits
may have subrogation rights.
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In these jurisdictions the first beneficiaries of any increased limit of carrier
liability are often the State and/or private providers of benefits. Therefore if it is
intended that heirs or dependants should have priority in benefit from higher
limits of liability, at least two steps may be necessary:

1) contract language to make this intention explicit and

i) changes in domestic law to minimise or eliminate disputes on priority of
compensation.

Supplemental Compensation

Without MAP3, the scope for any domestic system of supplemental
compensation is narrow.

If (contrary to the explicit terms of the origina DoT Order) there is a policy
requirement within the US for “unlimited” compensation for international air
passengers, this could be satisfied by either of the following means:

a) over-printing or re-designing airline tickets to make it clear they are NOT
the tickets required by Article 3 of the Convention or

b) awaiver of the Warsaw limits for death and injury

Step (a) above means that the carrier could not rely on Warsaw or special
contract limits and would be consistent with the airline trend to “ticketless
travel”. In addition, for contracts governed by the unamended
Convention, carriers could not use the defences in the Convention. This
might prove to be an added incentive for the US to ratify Montreal
Protocol No 4 which not merely introduces a new cargo regime but would
also make the US a party to the amended Convention.

Either of the above steps can be taken by voluntary action of carriers or by
regulations restricted to US flag carriers.

In searching for aternative methods - there are severe limitations sketched in the
barest outline below:

1) It is axiomatic that an inter-carrier agreement cannot change the law
anywhere on any topic

i) In particular, carriers cannot abridge the rights of passengers under the
Convention to the slightest degree (Article 32)

-4
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i)

Vi)

vii)

viii)

Because the Convention allows carriers to make supplementary charges
in only two circumstances (declared values for checked baggage and
cargo) carriers themselves cannot impose charges on passengers to pay
for liabilities imposed by the Convention. Government “approval” for
such charges may simply give rise to protests by Treaty partners as being
inconsistent with Treaty obligations and/or bilateral air service
agreements

A supplemental charge for unlimited liability cannot be disguised as a
fare increase because

a) the well-publicised history of this topic clearly illustrates the
motives and intentions

b) there is no economic foundation for a fare increase on these
grounds
(It is demonstrable that for most airlines, the combined cost of
aircraft and liability insurance is less than 1% of operating costs.
It is noteworthy that the history of increased limits since 1966 is
not accompanied by a history of consequential fare increases)

Thus the scope for supplemental compensation by means of a passenger-
funded system to supplement or supplant airline liability appears to be
NIL either by carrier agreement or by legidation

This does not eliminate the possibility that there may be scope for
domestic legislation requiring (or offering as an option) First-Party
insurance to be purchased by passengers

However, First-Party insurance to provide “unlimited” damages is a novel
concept anywhere in the world and does not fit any conventional category
of authorised insurance business

(The main novelty is that for a standardised premium, variable and
unlimited sums would be paid in accordance with the damage rules of any
one of the 50 states)

Thus a Federal program to provide First Party insurance for international
air passengers should, as a minimum, be preceded by

a) amendment of the McCarran-Ferguson Act to permit Federal
entry into the field of direct insurance supervision and/or

b) approval from the main NAIC members of the novel class of
business and its methods of regulation

.5-



5. Offer

If more detail is required on any of the above propositions | shall be pleased to
assist.

My earnest endeavour is to be as constructive as possible, wherever possible.

Harold Caplan

950724
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TNFORMATION PAPER ON_THE EXPEDITTIOUS SESSSSSswaNT

OF ATRLINE PASSENGER CLATMS

A revi ew of the claims handling experience of the airline industry
and its insurers reveals the existence ot wel | deveIoR&, but
general |y unwitten, procedures for the discharge of the

responsibilities | nposed by law on airlines to conpensate
passengers killed or injured as a result of an acci dent.

This paper |'s for information purposes only. It aims to do no
more than inprove airlines' general understanding of the best
practice of the industry in the handling of claims. In seeking to
do no nore, it recognises the practical. difficulties of tryingto
devel op a single =et Oof procedures to cover every possible
eventuality.

Gathering Tnformation

Tn every case cl ai s handling begins with the identitication of

t he names and addresses of passengers ﬁotentially entitled to
conpensation and, where appropriate, their Legal next of kin. 1In
practice, it IS often difficult for an airline to conplete this
task without external assistance. Thisis because the details
recorded | N tickets/passenger | ists are usually limtedin nature
and unverified at the tinme of conFIet|on/conp| ation. Therefore,
t he necessary information i S usually gathered froma combination
of external Sources which are Cross referenced with each other to
ensure accuracy.

Apart from the passenger himself, typical sources are police
authorities, hospital authorities (¥%r injured passengers) and

t el ephone cal |l s/ correspondence recelved by the airiine through its
emergency procedures information systens.” In the sase of fafa
in-jury, longer delays can arise in relation t0o formalisation of

t he position of | egal heirs and/ or ¢uardians of minors.

Once the necessary information has been gathered, it is usual
practice for an airline to send letters to passengers or their
next of kin inviting clains and giving details of the person or
organisation t 0 Whom claims should be di rect ed.

Assessing Applicabhle Schemelg) of Tdability

The existence of the instrunents of the Warsaw Convention system
(which in many eountries apply in a nodified formto flights which
wonld otherwise fall outside of their application} means t hat
whenever an _ai r acci dent occurs one ox more Of several possible
schemes of passenger liability will ke aRpllcabIe_to the airline.
The operation of those schemes is such that one single regime
seldom appl i es nniversally to all passengers aboard an aircraft.

The determning factor in assessing tha applicable scheme of
liability for rndividual passengers will usually be whether the

tWP2:U:C.MBF:T:MT180795 1 Draft (1): 21.07.95
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passenger was engaged in international travel at the time of the
accident. This 1=z assessed principally by reference to the place
of original departure and ultimate destination recorded in the
passénger's ticket rather than just by reference to the point of
departuge and destination of the fllgﬁf during which the accident
occurre

The nature of the WArsaw system, and the special contracts between
alrlines and passengers which formpart of it, is such that the
various schenes of potentially applicable Liability are
essentially similar with the mast notable exceptionbeing limits
of 1ianhility, Where significant aifferences exist.

Tvaluating Airline

py reference to the? applicable schene or schemes of liability, it
is necessary to determine whether actual [iability exists for an

airline i N relation t0 an accident. To some extent this can be
done by reference to an internal investigation of the cause of the
accident. Oten, however, the airline will. need to wait for

details Of the results of the official i nvestigation conducted by
the state i N which the accident ocomrred. |t is wel | known that:
such results frequently take a considerable period of time to
become available.

I'n the absence of such information it can be difficult (sometimes
impossible) far an airline te determne whether it-is eligible to
the benefit of available defences to liability or whether the
limits Which nornally apply to restrict its maximum per passenger
liability do or do not apply. similarly, it may prevent it from
evalualing t he potential liabililty of third parties and the extent
to Whi ch passengers and/or the airline may have rights of recovery
agai nst such parties.

Interim Aid and Advance Fayments

Wiile the aforenentioned procedures are being carried out - which
far reasons usually beyond an airline's control. sometimes take
months rather than weeks to complete - there may he persons Wth
particul ar needs or anxieties caused by the accident who can be
aided by the airline by means of an energency aid payment, a
guarantee af payment of some necessary expense, or some sinple
practical assistance. For exanple, taking on responsibility for
medical ewpenses; avranging transportation of «lose relatives for
hospital visite o funeral services; paynent of | unp sums for the
immediate relief of distress caused by loss of financial support.

Such paynents and/or assistance can be nade ex-gratia or on the
basi s that they are capable of being brought into account on final
settlement Of @ claim. |In any event, they are, by their nature,
usually non-refundable.

The diverse nature of local tradition and religious custons and
t he possible availability of aid fromnational social security
authorities, combined with the fact that the circumstances of

i ndi vi dual passengers and their close relatives inevitably vary

IWP2:U:C.MBF:T:MT180785 2 praft (1} 21.07.95
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considerably fromcase t o case, means that the policy of an
airline and its insurers In refaplon to inmmediate aid given in
advance of final settlementofclains seldomfallows the same
pattern,

Soon after clai mants have been properly identified, their clains
notified to an airline, and an eval uation madeof the airline's
Liability, it is often the case that a sizeahle portion of nost
claims i S capable of relatively quick assessnent and agreement by
the airline wthout mich colléstion of supporting information. as
a result, airlines are often able t 0 further all evi ate financial
distress resulting froman aceident (1 n advance of concluding a
final settlenent of a claim) by offering t0 pay a claimant the
uncontested part: of his clal magai nst execution by him of a
sui t abl e document evi denci ng t he partial settlement.

Agmessing Quantmm_of Claims

If an airline decides not to contest liability it will start the
clai N settlement process by assessing the quant umof damages each
claimant i S entitled to receive by reference to the relevant rules
af the jurisdiction in which the claimant has elecked (fromhis
available choices) t0 pursue his claim,

The claimant Will. need to arrange for all necessary supporting
evidenca t0 be supplied to the airline so that it nay cal cul ate
the proper val ue of the claim. By way of illustration, docunents
typically required will conprise expenses receipts; pay slips for
past | 0ss of earnings and evidenceof future career prospects;
medi cal reports detailing injuries, recovery and prognosis. .

Other factors mMay al SO need to be consi dered by an airline such as
t he rights of soCial. security authorities and ot her third parties
in respect: of recovery fromthe airline of conpensation paynents
already madeby such parties to the claimant.

Typically the process of gat heri ng information/documents by a
clai mant and their anal ysis by an airline is a painstaking one
which can take nonths rather than weeks for the parties to
conplete.  Once conpleted, however, the airline will be in a
p?s;tlop to formulate and deliver a settlement offer to a -

cl ai mant,

rinal_ Settlement: of Claims

The settlement process |s normally started by an airline makingan
offer to a claimant. This will always be subject to tho
requirement. t hat the cl ai mant ewscutes a suitahls document
evidencing the. settlenent (see further bel ow).

If the value af a c¢claimis quantified by an airline as being in
excess of any applicabl e 1imit of liability i mposed by the
instruments Oof the WArsaw system(or any ot her applicabl e 1aw) t he
airline my offer the claimnt: nomorethan an anbunt egquivalent
tosuch limt. TLikewise an airline may make an offer on the
condition that, in accordance with applicable ralas, an anount is

WP2:U:C,MBFT:MI180795 3 Draft (1): 21.07.95
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to be deducted fromit and retained by the airline to take account
of potential subrogation clains of third parties such as socia
securityauthorities.

If an offer of settlenent is rejected bya claimant a process of
negotiation Of ten follows. [|f such a process i S not bequmn, or |f
it fails; te produce a mutually satisfactoxry conpromse, litigation
may be instigated agai nst an airline (alone or withother parties)
by the clainmant so that he may seek to secure full recovery of the
amonnt he reqards as proper conpensation

Where a claimant is unfamiliar with the Warsaw SYSteman offer
capped at an applicable 1imit may be received with considerable
di sappoi ntent which, in turn, may result in the immediate
instigation of 1itigation against the airline to break the limit
and obtain a full. recovery of proven danages. wMindful of this
possibility it is the practice of many airlines to provide to
claimants at as early an opportunity as possible details of the
basis on which their clains will be handled.

Attending to sattloment Formalities

once a settlement has been agreed in principle with aclaimant, a
document evi dencing its terns and the release of the airline from
further 1iability W |l need to be prepared by the airline and
executed by the parties. In some jurisdictions local formalities
(such as court approval) may need to be observed t0 ensure the
enforceability by the parties of SUCh document: this is almost
invariably so where a settlenent involves a minor.

Tt 1S reqgul ar practice for A receipt and rel ease docunent to
.includag%as released fromiianility) all. otherparties who may
have a potentinl 1 eqgal 13 abllily in rel ation to the cause of on
accident. This is done to sinplify the position of the airline in
relation t0 pursuit of rights of contribution it may have agai n&
third parties for the cost o-f settlements it has concluded wth
claimants.

sSummary

ont he basis that nost accidents share common features, a nunber
of relatively universal guidelines for the expeditious settlement
of airline passenger claims can be drawn from the best practice of
t hn industry revi ewed in thisinformation paper.

In particular, whenever an acci dent happens the airline involved
shoul d give consider& on to acting along the follow ng Iines.

1. Take steps to identify names and addressé&s of all potenti al
claimants as qui ckly as practicabl e.

2. once identified, send a letter to each potential clainant

Inviting clams and providing details of the person or
organisation 1 0 Whom claims shoulds be | 0dged.

iWP2:U: C.MBF: T:MI180795 Draft ¢1y: 2X 07,95
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Ofer aid and assistance t0 passengers and their close

rel atives with enmergency needs or suffering financial
digtress as result afthe accident. Such ai d/ assi stance to
be provided on a non-refundabl e hasis (subject, if
appropriate, to the condition that it can be brought -in
account on any subsegquent final settlement).

In cases Where loss of financial support giving rise to
financial anxi ety exists, cal cul ate as soon as practicabl e
and of fer to a ffected claimants an interim paynent (agai nst
execut.ion Of a partial receipt and release document) I N
respect. of thase parts of claims Which are capabl e of quick
assessment: without much col | ecti on of supporting
documentation.  Such payment shoul d be made where, as a
result Of a prelimnary assessment, it IS considered
wnlikely that liability Wl be con-tested,

Observe and comply with all rel evant local | aws; speci al
contracts with passengers; local custons; religious
formalities. For exanple, in relation to paynents to be
made to claimants in advance of final settlement of their
claim. [This section may need expanding if the arc reaches
a final. agreement in relation to up-front paynents]

Assess airline liability positlon and gather information and
documents fromCl ai mants (and other required sources)
necessary to quantify clams. Additionally, gi ve claimants
as early an i ndication as possible Of the liability regime
which w Il govern the handling of their elaims, especially

| -f possibilityexists that the rel evant regime coul d result
in the capping of recovery at |less than 1oo% of full value.

Where liability not inissue promptly make an offer to
conclude a final. settlement with each claimant on conpletion
of claims guantification procedures (subject to execution of
a final recei pt and release docunent).

tWR2:U:C.MBF: T M1ILE0795 5 Drafht (1): 21.07.95
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m ALGAKAH to YULDLXB. Rerouted using SITA on 19JUL95 at 11.43.35

ZCZC 130 191040 JUL 95
®ON YULDLXB CPYXXXX NBOXAXB GVAGHXB
. ALGAKAH 191037 JUL/95KE
ATTN MR LOME S. CLARK |ATA
MR ABERRA NAKONNEN AFRAA
ANl TA MACLOD | NSURANCE COORDI NATOR | ATA
SUBJ : LIMTE RESPONSABILE PASSAGER
BIEN RECU TELEX NBOXAXB 061020 06JULS95 STOP EN REPONSE NOUS
SOUHAI TERI ONS APPORTER NOTRE MODESTE CONTRI BUTI ON AUX TRAVAUX DES
GROUPES CONSTI TUES PAR LA CONFERENCE A, LAQUELLE NOUS N'AVIONS
MALHEUREUSEMENT PU PARTI CI PER ET PORTONS A VOTRE CONNAI SSANCE QU A
TITRE STRI CTEMENT | NDI CATIF ESTIMONS QUE :
1) L' AUGVENTATION DE LA LIMTE DE RESPONSABILITE A 250.000 DTS
ENTRAI NERA PROBABLEMENT UNE AUGVENTATION DE LA PRI ME D ASSURANCE
RESPONSABI LI TE
2) LA PROPORTI ON DE CETTE AUGVENTATION VARIERAIT ENTRE 25 O O ET 35
0o/ 0 .
I L DEMEURE ENTENDU QUE NOTRE COVPAGNI E PARTAGE LE SQUCI EXPRI ME PAR
MR LE DG DE L'IATA QUI CONSISTE A RECHERCHER UN MNAXI MUM DE
PROTECTI ON DU PASSAGER STOP SALUTATIONS CORDI ALES STOP ET FIN

S/ DI RECTI ON  AFFAI RES JURI DI QUES

LE CHEF DE DPT ASSURANCES

M  BECHERAI R

< AIR ALGERIE
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ZCZC 033 240627 JUL 95 ALC-WG
QU YULDLXB CPYXXXX NBOXAXB TNRDDVD WP 11
. TNRADMVMD 240532

SUBJECT : AIRLINE LIABILITY

ATTN : LORNE S. CLARK
GENERAL COUNSEL AND CORPORATE SECRETARY | ATA
FROM - RANDRI ANAMBI NI NTSOA  ARTHUR

AlR MADAGASCAR - DI RECTOR LEGAL AFFAIRS
ET PRESIDENT COM TE JURI DI QUE DE L'AFRAA

FAISONS SU TE A V/TLX 21 JULY ANNONCANT REUNI ON AVANCEE CGROUPES DE
TRAVAIL A LONDRES 25726 JULY ET Al MERIONS CONNAI TRE SI MEMBRES
DESI GNES PAR sOUS REG ON AFRIQUE ONT ETE AVISES A TEMPS ET ONT
CONFI RVE LEUR PARTI CI PATION STP VOUS ADRESSONS NOS COWENTAI RES
RELATI FS AUX DEUX SUWETS TRAITES : A MSURES PREFERENTI ELLES POUR
PETI TES COMPAGNIES - B/ SCP

NOUS APPRENONS QUE LE MARCHE DES ASSURANCES ANNONCE DEJA UNE HAUSSE
DES PRI MES RESULTANT DU RELEVEMENT A 250.000 DTS LA LIMTE DE
RESPONSABI LI TE. CE QU CONFI RVE L' I NQUI ETUDE EXTREME QUE NOUS AVONS
FORMULEE LORS DE LA CONFERENCE DE WASHI NGION.

L SEMBLE EGALEMENT QUE LA HAUSSE DE LA PRI ME CORRESPONDANTE DEPENDRA
DE LA CAPACI TE A NEGCCI ER DE CHAQUE COVPAGNI E AERI ENNE. CETTE

PRATI QUE PENALI SERA UNE FAO S DE PLUS LES PETITES COWPAGNI ES -
NOTAMMENT LES COMPAGNI ES AFRI CAINES DONT LES LIMTES APPLI QUEES SONT
AU DEPART MO NS ELEVEES QUE CELLES PRATI QUEES DEJA PAR COVPAGNI ES
EURCPEENNES ET AMERI CAI NES.

NOUS DEMANDONS AUX WORKI NG GROUPS DE TRONER LES PARADES POUR
ATTENUER DANS L'ESPRI T DES ASSUREURS, LES EFFETS DU RELEVEMENT DE LA
LIMTE EN DEMONTRANT

A- QUE DANS LA FI XATI ON ACTUELLE DES PRI MES - LES ASSUREURS ONT DEJA
REPERCUTE LE MONTANT DES | NDEMNI SATI ONS EFFECTI VEMENT PAYEES EN
EURCPE QU AUX USA - LESQUELLES AYANT TOUWOURS ETE SUPERI EURES A LA
LIMTE THEORIQUE DE USD 75.000 CF : PRATIQUE DES CAlI SSES DE SECURI TE
SOCI AL EN "EUROPE.

B- ET QUE EN CONSEQUENCE IL NE DEVRAIT PLUS ETRE APPLI QUEE UNE
AUGVENTATI ON NOUVELLE DES PRIMES DU SIMPLE FAI'T DE L' ACTUALI SATI ON DE
LA LIMTE AGREE.

NOUS DEMANDERONS AUX W G DE REPRENDRE ET APPROFONDIR LE MECANI SME QU
CONSI STERA A NEGOCI ER - AU NI VEAU | ATA ET SUR LE MARCHE GLOBAL DES
ASSURANCES -~ UN PACKAGE FORME PAR L'ENSEMBLE DES VALEURS A ASSURER DE
L' ENSEMBLE DES COWPAGNI ES AERI ENNES. ENSUITE, LES MESURES

PREFERENTI ELLES QUI SERONT APPLI QUEES AUX PETI TES COMPAGNI ES SERONT
ALORS FI XEES PAR LE WG ET TRAITEES A L'INTERI EUR DES TAUX DE PRI ME
AINSI OBTENUS SUR LE MARCHE DES ASSURANCES - LESQUELS SERONT SUPPOSES
FAVORABLES CAR RESULTANT DE CES NEGOCI ATI ONS PAR PACKAGE MENEES PAR

| ATA DONT LES POUWA RS EN CE SENS SERONT RENFORCES.

LES DI FFI CULTES VI ENDRONT DU FAIT QUE LES ELEMENTS DE BASE DES
Al RLINES SONT DI FFERENTS : |.E CLIENTELE - RESEAU - STP RESEAU

DOVESTI QUE USA PAS DE LI M TATI ONS.

STRICT LIABILITY - LES DI SPCSITIONS DE L'ARTICLE 20 CONVENTI ON
VARSOVI E DA VENT ETRE MNAI NTENUES POUR LES CAS DE DOWAGES CAUSES PAR
DES TIERS ET PERVETTRE AUX COWAGNI ES PROVMER LA NON RESPONSABI LI TE.



»’r'n TNRADMD to YULDLXB. Rerouted using SITA on 24JuL95 at 07.31.23

L" APPLI CATION DU SCP POURRAIT ETRE DI SCUTABLE CAR CONCERNE BILLETS
ACHETES AUX USA . . . DONC FORCEMENT DI SCRI M NATO RE.

NOUS DEMANDERONS QUE SO ENT ETUDIES ET MAI TRISES PAR | ATA LES

CRI TERES FUTURS DE REVALORI SATION DE LA LIMTE DE RESPONSABI LI TE DE
MANI ERE A EVITER TOQUT PHENOMVENE D ACCELERATI ONS DES RELEVEMENTS DES
LIMTES DONNANT PRETEXTE AUX ASSUREURS DE REHAUSSER TOUS LES ANS LE
MONTANT DES PRI MES.

MERCI DE NOUS TENIR AVISES EN MEME TEMPS QUE AFRAA SITA CODE NBOXAXB
- SLTS

<
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JEDI NSV to YULDLXB. Rerouted using SITA on 06AUGY95 at 13.55.18

ZCZC 011 061253AUGY5

QU YULDLXB CPYXXXX BEYXAXB JEDSZSV JEDI NSV JEDGE.SV JEDQTSV WASDCXB
. JEDI NSV 061237 /NMA AUG,95 XLA 297 061255

PLS RELAY FOLLOWN NG MESSAGE TO THE

ATTN OF MR LORNE CLARKE

RE : ALC JO NT WORKING GROUP MIG AT WAS 7 - 8 AUG 1995

REF AACO TLX BEYXAXB 030714 OF 3 AUG 1995 YOU NOM NATI NG ME AS
AACO REPRESENTATIVE DUE TO LATE ADVICE OF MEETI NG AND

UNAVAI LABI LI TY OF | MVED ATE FLIGHTS QUT OF SAUDI ARABIA | AM
UNABLE TO ATTEND THE MEETING STP HONEVER WOULD LI KE TO EXPRESS

VI EW6 OF AACO AND SUPPCRT THE VIEWS OF AIR MALTA CMA AVI ANCA AND
EGYPT AIR AND REAFFI RM NG THE SAUDIA TELEX JEDSZSV NBR 300915 DTD
30TH JULY' 95 COVMUNI CATI NG FOLLOW NG VI EW6:

1. LIABILITY LIMTS SHOULD BE UPDATED TAKI NG | NTO ACCOUNT
I NTERESTS OF CARRIERS CMA SOCI O ECONOM C STANDARDS AND BE
W THOUT DI SCRIM NATION TO PAX STP

2. WE SUPPORT WAl VER OF DEFENCE UNDER ART 20.1 OF THE WARSAW
REG ME FOR AMOUNTS UP TO SDR 100,000 CMA BUT CONTINUE TO
RETAI N DEFENCE FOR LIABILITY UpPTO SDR 25,000 OVER AND ABOVE
SDR 100, 000 STP

3. THE AACO WLL CONSIDER ANY SUGCGESTI ON FOR PAYMENT OF FULL
COMPENSATI ON TO PASSENCGERS | N ACCORDANCE WTH THE LAW OF
DOM Cl LE OF THE PASSENGER STP

4. AACO MEMBERS ARE PREPARED TO DI SCUSS THE VIABILITY OF
PURCHASI NG ADDI TI ONAL | NSURANCE COVERAGE TO COVER LIABILITY
IN EXCESS OF SDR 100,000/- IN THE BACKGROUND OF THEIR
PECULI AR OPERATI NG CONDI TI ONS STP

AACO STRONGLY FEELS THAT ANY DECI SION BY | ATA I N FLAGRANT

D SREGARD OF THE VIEWS AND THE DI FFI CULTIES OF THE SMALL AND
MEDI UM SI ZED CARRI ERS WOULD ONLY LEAD TO DI SHARMONY AMONGST
CARRI ERS AND BREAKDOMN THEIR FAITH @ CONFIDENCE |IN THE FAI RNESS
@ | MPARTI ALITY OF | ATA STP

BEST REGARDS. FOUAD S. SOURL

<
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PASSENGER LIABILITY LIMTS

Further to the | ATA Menbers neeting in Washington last month |
understand that a further neeting is taking place wihthe
| nsurance Broking Community here in London. Notes taken frow
this meeting conclude with a request that "we would urge you to
request IATA not to press nenber airlines to assess the [ikel

I npact of hypothetical or theoretical limts on nenber6 airline

I NSurance costs. "

| amwiting to do just that. 1 amaware that, |ast year, Peter
Martin of Frere Cholmmondley carried out certain "research” in
the insurance narket and guestimated as a result of this that
liability prerniunms would increase by approxinmately 8%but. the
basis of ‘this conclusion is open te question.

Virgins view has bheen for some tinme that either existing linits
areretained gr limts are scrapped altogether. The forner has
t he advanta eQ6T satisfying the smaller airline6 fromthird world
countries where |evel s 'of danmages are not and, iu many case6 for
their own national 6 need not be greatly or significantly
increased. At the sane time however the very paucity of the
limts gwsscope for their breach in the First Wrld. As far
a6 _we are concerned the only viable alternative is the
principle of runlimited |iability" globally. Any mwidway
conproni se must, of necessity, be tenporary and possibly even
di scrimnatory,



{C

Naturally one of the difficulties wll be insurance costs. |t
ia, in the highly conpetitive environnent of the airline
i ndustry, inpossible to suggest that one group of airlines should
subgidise the insurance egsts of anot her. At the sane tine
however the at times punitive rating structures applied by the
International. insurance market to smaller airlines would meke any
meaningful increaseinliability limts economically unviable for
them Unfortunately | do not haveaready anaswer to this dilemm
but | would naintain that the "mddl e c¢ourser of higher limts
?ﬁthouthglng vunl imited* woul d not provide an acceptable |ong
erm sol ution,

Thisl etter is not intended to provide a selution but nerely to
add to the debate and to restate ny conpany's views on the issue.

More inportantly, however, it iS intendea tO re-enforce the
general view in the insurance market that continued dial ogue
m¢¥hogt_?ct|on rill only drive up prices for those who can |east
afford it.

Kind r egar ds,
Yours sincerely,

ll&lx.lgiif)Vd\gg} .
DAVID KINEDCH 2;5

GENERAL MANAGER
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EC Commission
Airline Liability Conference Working Groups
Washington, 7 - 8 August 1995

The EC Commission has closely followed the discussions held in the framework of the IATA
Airline Liability Conference.The Commission has warmly welcomed this initiative. Not only
because it represents the first attempt at a global level to increase the limits for compensation
paid to victims of air accidents, since ICAO convened the Montreal Conference in 1975. But
also because this initiative is taken at airline level on a voluntary basis.

Today, within the working groups framework, two issues will have to be dealt with:
- the insurance costs assessment,

- the third tier options.

As far as the former is concerned, during the last meeting in London, the idea has been put
forward that carriers could form a pool in order to negotiate jointly a common-rated group
policy for liability in excess of 250,000 SDR. Despite some technical difficulties and the
uncertainties about the participation of some big carriers, this solution has a lot going for it
and the Commission would probably grant a group exemption under art.8553 of the Treaty
of Rome, considering the advantages it will have for consumers.

It should be stressed again, at this stage, that upholding the interests of consumers is one of
the central preoccupations of the Commission and that is why the Commission will not be
party to a solution which does not give sufficient weight to the concerns of consumers. An
inter-carrier agreement will have to be granted approval under the EC competition rules.
Such approval requires that passengers will benefit from the agreement. An agreement can,
therefore, not represent less than what the passenger can expect today. In recent accidents
the limit has been waived and compensations have been paid up to 500,000 SDR with some
scrutiny. Claims up to 250,000 SDR have. basicaly been accepted.That is why the
Commission considers that an agreement that does not include at_least 250.000 SDR on a

strict liability basis plus something more could likely not be approved.

This brings us to the second issue: the third tier options. So far only the US SCP has been
discussed. In this respect the Commission would like to stress once again that unbreakable
limits as a principle is next to impossible to accept. Besides, the risk that a passenger would
still use art.25 against the carrier cannot be excluded. | would like to remind the participants
to the working groups that the Commission would consider a liability limit which provides
for 500,000 SDR as a more appropriate figure within the EU. In other words, 250,000 SDR
would not be considered as enough. Asit was highlighted during the last meeting of the
working group, a solution close to the Japanese initiative could be easier to implement. In
this context it cannot be excluded that a trade-off could be envisaged so that the first tier with
strict liability would not go to 250,000 SDR but to a lower amount although higher than
100,000 SDR. The second tier would then be of unlimited liability above that figure while
keeping the defense of art.20.

The Commission hopes that this meeting will be successful and pave the way for your Annual
Genera Meeting in October.



